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WEST VIRGINIA
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April, 1958

Number 8

FOUR PROPOSED AMENDMENTS TO THE WEST
VIRGINIA CONSTITUTION
STANLEY

E. DAnmsMAN*

F OUR proposed amendments to the West Virginia Constitution
are to be submitted to the voters for adoption or rejection at the
general election to be held on November 4, 1958.1 These four
amendments were proposed in Senate Joint Resolutions Nos. 1, 4,
5 and 8, adopted by the West Virginia Legislature at the regular
1957 session, 2 and arg separate and distinct from the general constitutional revision study for which the West Virginia Commission
on Constitutional Revision was created by Senate Concurrent Resolution No. 58 at the same session of the legislature. For the convenient reference of West Virginia attorneys and their study and
dIscussion of the proposed changes among themselves and with
their clients prior to the general election on November 4, it is considered worthwhile to set out each of the four proposals with
some Driet comment on the history and objects thereof.
I.
SExATE JOINT RESOLUTION

No. I

'Proposing an amendment to the Constitution of the State
of West Virginia, amending sections one, two and seventeen,
article seven, section two, article twelve, all relating to the
State Superintendent of Free Schools."
Professor of law, West Virginia University.
'W. Va. Acts 1957, cs. 16, 17, 18 and 19.
2 Id. at 837-841.
3 Id. at 821-828.
*
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The text of the proposed amendment reads as follows:
"Article VII.
"Section 1. Executive Department.-The executive department shall consist of a Governor, Secretary of State, Auditor,
Treasurer, Commissioner of Agriculture and Attorney General,
who shall be, ex officio, reporter of the court of appeals. Their
terms of office shall be four years, and shall commence on the
first Monday after the second Wednesday of January next after
their election. They shall reside at the seat of government
during their terms of office, keep there the public records, books
and papers pertaining to their respective offices, and shall perform such duties as may be prescribed by law.
"Sec. 2. Election.-An election for Governor, Secretary of
State, Auditor, Treasurer, Commissioner of Agriculture and
Attorney General shall be held at such times and places as
may be prescribed by law.
"See. 17. Vacancies in Other Executive Departments.-If
the office of Secretary of State, Auditor, Treasurer, Commissioner of Agriculture or Attorney General shall become vacant
by death, resignation, or otherwise, it shall be the duty of the
Governor to fill the same by appointment, and the appointee
shall hold his office until his successor shall be elected and qualified in such manner as may be prescribed by law. The subordinate officers of the executive department and the officers of all
public institutions of the State shall keep an account of all
moneys received or disbursed by them, respectively, from all
sources, and for every service performed, and make a semiannual report thereof to the Governor under oath or affirmation; and any officer who shall wilfully make a false report
shall be deemed guilty of perjury."
"Article XII.
"Section 2. Supervision of Free Schools.-The general supervision of the free schools of the State shall be vested in the
West 'Virginia Board of Education, which shall perform such
duties as may be prescribed by law. The board shall consist
of nine members to be appointed by the Governor, by and with
the advice and consent of the Senate, for overlapping terms of
nine years, except that the original appointments shall be for
terms of one, two, three, four, five, six, seven, eight and nine
years, respectively. No more than five members of the board
shall belong to the same political party, and in addition to the
general qualifications otherwise required by the Constitution,
the Legislature may require other specific qualifications for
membership on the board. No member of the board may be
removed from office by the Governor except for official mis-
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conduct, incompetence, neglect of duty, or gross immorality, and
then only in the manner prescribed by law for the removal by
the Governor of state elective officers.
"The West Virginia Board of Education shall, in the manner prescribed by law, select the State Superintendent of Free
Schools who shall serve at its will and pleasure. He shall be
the chief school officer of the State, and shall have powers and
shall perform such duties as may be prescribed by law.
"The State Superintendent of Free Schools shall be a member of the Board of Public Works as provided by subsection B,
section fifty-one, article six of this Constitution."
The 1945 Strayer report, A Survey of Public Education in the
State of West Virginia, included the following recommendation:
"It is the firm recommendation of the staff of the educational survey that the Constitution of the State be amended
to provide for the selection of the State Superintendent of Free
Schools by the State Board of Education, and that he be designated as the chief executive officer of the Board and its Secretary. It is also recommended that the State Board be given
complete freedom in exercising this responsibility, even to the
paid totype
the ofState
Superintendent.
salary the
to be
tpioint of fixing the wants
possible
leadership
highest
IfWest Virginia
for
for theand
Legisin the years which lie ahead, it willtobethenecessary
Constitution,
lature to submit this amendment
the people by their votes to adopt it."4
By Senate Joint Resolution No. 1, adopted by the legislature
at the 1946 extraordinary session,5 a proposed amendment to the
constitution, obviously designed to accomplish many of the objectives recommended in the Strayer report, was submitted to the
electorate for adoption or rejection. The proposal is to be distinguished from the elective state officials amendment proposed in
Senate Joint Resolution No. 2 adopted by the legislature at the
1989 regular session. 6 Both the 1946 and 1939 proposals were rejected by the voters. However, the 1957 proposal differs in several
material respects from the 1946 proposal. It embodies some of the
Strayer- report recommendations and enjoyed bipartisan support
in the legislature. The proposal is responsive to one of the recom4

STRAYER, A REPORT OF A SURVEY OF PUBLIC EDUCATION IN THE STATE

Professor George D. Strayer, of Teachers College, Columbia University, was director of the survey and with a staff of personnel prepared the report for the Legislative Interim Committee of the West
Virginia Legislature.
GW. Va. Acts Ex. Sess. 1946, 34-85.
6 W. Va. Acts 1939, 799-801.
OF WEST VIRGnINA 3 (1945).
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mendations made by the Division of Surveys and Field Services
of George Peabody College for Teachers in the 1956 survey report
on West Virginia public schools.7 That recommendation is in the
following language:
"The Constitution of West Virginia should be amended
to provide that the State Superintendent of Free Schools shall
be appointed by the West Virginia Board of Education. This
change would be consistent with the method used successfully
in selecting county superintendents in West Virginia and in
keeping with a definite trend in recent years among other states
toward appointment of chief state school officers by elective
state boards of education."
II.
SENATE JoINT REsoL noN

No. 4

"Troposing an amendment to the Constitution of the State
of West Virginia, by adding a new section to article ten thereof, designated section one-a, relating to the exemption of money
and bank deposits from taxation."
This proposed amendment briefly provides:
"Section 1-a. .. . Notwithstanding the provisions of the
preceding section, bank deposits and money shall not be subject
to ad valorem property taxation."
The "preceding section" mentioned in the amendment refers
to section 1 of article X of the constitution, relating to taxation and
finance and embodying the tax limitation amendment adopted by
the voters in 1932. This section provides that the property tax on
"money, notes, bonds, bills and accounts receivable, stocks and other
similar intangible personal property shall not exceed fifty cents on
each one hundred dollars of value thereon."
By Senate Joint Resolution No. 2,9 adopted by the legislature
at the 1925 regular session, a property tax limitation on money and
similar intangibles was proposed. The proposal provided for a limitation "not to exceed fifty cents ofn each one hundred dollars of the
true and actual value thereof." While the 1925 proposal was rejected
by the voters, substantially the same provision was included in the
1932 tax limitation amendment and was approved by the electorate.
7 Tnvm FOR ACnON, a survey report on West Virginia Public Schools
(1956), prepared by the Division of Surveys and Field Services, George Peabody College for Teachers, pursuant to Senate Concurrent Resolution No. 3,
W. Va. Acts Ex. Sess. 1955, 598-599.

8id. at 56.
9W. Va. Acts 1925, 522.
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The 1957 proposed amendment is simply and clearly worded
and enjoyed bipartisan support in the legislature. One of the two
negative votes in the House of Delegates was explained by the
delegate's notation in the Journal that, according to his banker, the
"banks are willing to assume the tax on these deposits which are
at a low rate of taxation."10 On the other hand, ethical, legal and
administrative problems are said to arise incident to taxpayers' withdrawal and conversion of deposits near the end of the tax year so
as to avoid the tax assessment thereon as of the first day of January
thereafter pursuant to the provisions of West Virginia Code, 11-3-1.
III.
SENATE JoINT RESOLUTION

No. 5

'Troposing an amendment to the Constitution of the State
of West Virginia, amending section four, article eleven thereof,
relating to corporate stock and the rights of stockholders of
corporations to vote for directors or managers."
The proposed amendment is in the following language:
"Section 4. Rights of Stockholders.-The Legislature shall
provide by law that every corporation, other than a banking
institution, shall have power to issue one or more classes and
series within classes of stock, with or without par value, with
full, limited or no voting powers, and with preferences and
special rights and qualifications, and that in all elections for
directors or managers of incorporated companies, every stockholder holding stock having the right to vote for directors, shall
have the right to vote, in person or by proxy, for the number
of shares of stock owned by him, for as many persons as there
are directors or managers to be elected, or to cumulate said
shares, and give one candidate as many votes as the number of
directors multiplied by the number of his shares of stock shall
equal, or to distribute them on the same principle among as
many candidates as he shall think fit; and such directors or
managers shall not be elected in any other manner."
On December 22, 1956, the West Virginia Supreme Court of
Appeals, in the case of State ex rel. Dewey Portland Cement Co.
v. D. Pitt O'Brien, Secretary of State, held:
"I.Section 4, Article XI, of the Constitution of this State,
provides in clear and unambiguous language that every shareholder shall have the right to vote his or her shares of stock
10 journal of Rouse of Delegates, W. Va. Legislature 1957, 1277.

1190 S.E.2d 171 (W. Va. 1956). See student note, The Status of Nonvoting Stock in West Virginia, 59 W. VA. L. REv. 374 (1957).
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in the election of directors or managers of an incorporated cornpan), in any manner provided for therein.
"2. Sections 22 and 66 of Article 1, Chapter 81 of the
Code, in so far as they purport to authorize the issuance of
shares of stock, the owners of which are deprived of the right
to vote at elections of directors or managers of an incorporated
company, contravene the plain provisions of Section 4, Article
XI, of the Constitution of this State, and are invalid.
"3. A constitutional provision which is clear and unambiguous cannot be changed or made uncertain by a statute
subsequently enacted."
In 1933 a West Virginia Law Quarterly student note on constitutionality of nonvoting stock reviewed the constitutional and legislative history of the sections of the constitution and code mentioned
in the above quoted supreme court opinion and observed that the
Code Commission, which revised and codified the West Virginia
statutes as carried into the Official Code of 1931, "expressed the view
that nonvoting stock is constitutional." 12 Later in the same year,
in another issue of the West VirginiaLaw Quarterly, Mr. Melvin G.
Sperry, who was chairman of the Code Commission, took issue with
the student note observation and explained the commission's position
3
on the constitutionality of the statutes relating to nonvoting stock.'
Judge Chauncey Browning, in the opinion in the Dewey Portland
Cement Company case, quotes in part Mr. Sperry's comment and,
after a thorough review of authorities, concludes that West Virginia
statutes which place any limitation "upon the right of an owner of
a share of stock in any corporation, created under the laws of this
State, to vote for directors or managers of such corporation" are
violative of section 4, article XI of the constitution. 14 Judge Leslie
E. Given dissented, noting "that the Court has unnecessarily struck
down a statute of long standing and great usefulness and, in so
doing, unnecessarily precludes the use and application in this
State of an important principle of corporation law, one that has
15
long been recognized and applied ....
The amendment to the constitution, as proposed in Senate Joint
Resolution No. 5, would authorize legislation providing that
"every corporation, other than a banking institution, shall have
power to issue one or more classes and series within classes of
VA. L.Q. 345 (1933).
13 40 W. VA. L.Q. 97 (1933).
1496 S.E.2d 171, 180 (1956).
12 39 NV.

35

Id. at 180.
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stock, with or without par value, with full, limited or no voting
powers. .. ." The proposed amendment, which enjoyed bipartisan support in the legislature, would in effect validate legislation declared unconstitutional in the Dewey Portland Cement
Company case.
IV.
SENATE Joinr RESOLUTmON

No. 8

"Proposing an amendment to the constitution of the state

of West Virginia, by adding a new section to article ten thereof,
to be designated section ten, relating to tax levies on property."
This proposed amendment, designated by the legislature as the
"better schools amendment", would provide:
"Section 10 ....

Notwithstanding any other provision of

the Constitution to the contrary, the maximum rates authorized
and allocated by law for tax levies on the several classes of
property for the support of public schools may be increased
in any school district for a period not to exceed five years, and
in an amount not to exceed one hundred per cent of such maximum rates, if such increase is approved, in the manner provided
by law, by at least sixty per cent of the qualified voters of the
school district.
"Notwithstanding any other provision of the Constitution
to the contrary, the maximum rates provided for tax levies by
school districts on the several classes of property may be used
entirely
for current
expense
purposes;
levies indebtedrequired
for principal
and interest
payments
on and
any all
bonded
ness, now or hereafter contracted, not to exceed five per centum
on the value of the taxable property therein, the value to be
be
laid separate
and apartwith
ascertained
in accordance
andsection
in addition
eight of
to this
shall
sucharticle,
maximum
rates, but in the same proportions as such maximum rates are
levied on the several classes of property."
This proposal would add a new section to article X of the
constitution. Section 1 of article X embodies the 1932 tax limitation
amendment. By committee substitute for Senate Joint Resolution
No. 8, adopted by the legislature in 1955,16 section 1 was proposed
to be amended so as to accomplish many of the ends now provided
in the 1957 Senate Joint Resolution No. 8. At the 1956 general
election the proposed amendment of section 1, designated the "taxation and finance amendment," was rejected by the voters. The adop10 W. Va. Acts 1955, 588-590.
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tion of the amendment had been recommended in the 1956 survey
report on West Virginia public schools. Those recommendations are
in part as follows:
"1. The people in a county should be permitted, by a 60
per cent favorable vote, to increase the tax limitation imposed
upon the school board for a period of five years. A constitutional amendment embodying this principal will be voted upon
by the people of West Virginia in 1956. The adoption of this
amendment by the people will restore to the local electorate
greater control over school tax rates, and will establish a fiscal
basis for greater local responsibility in school management.
"2. The county school debt limit should be increased to
at least 5 per cent of the assessed valuation of the county. The
present 3 per cent debt limit, especially when applied to valuations which are extremely low, is wholly inadequate. The proposed constitutional amendment to increase this to 5 per cent
should be adopted. However, even this rate is too low unless
there is a substantial increase in property valuations.
"3. The proposed 5 per cent school debt limit in each
county should be based on the total taxable value of all property
in the county as appraised and equalized among counties by
the State Tax Commissioner ... "17
It will be noted that the 1955 proposal would have amended
section 1 of article X, whereas the 1957 proposal provides for the
addition of a new section 4 to article X, relating wholly to public
school finances.
The Better Schools Amendment, on which the electorate will
vote in 1958, provides in brief that a county board of education
may increase maximum rates "for tax levies on the several classes
of property for the support of public schools" in its county "for a
period not to exceed five years" and "in an amount not to exceed
one hundred per cent of such maximum rates", provided such
increase is approved by at least sixty per cent of the qualified voters of the county voting at an election conducted by
17 Note 7 supra, at 225. W. Va. Acts 1958, c. 5, amending W. VA. CODE
c. 18, art. 9-a, § 3 (Michie 1955), "relating to the provision of incentives
encouraging the several counties of the state to raise additional funds for the
support of free schools", is in line with the recommendations for reappraisal of

and increased valuations on properties. A SunvxY oF THE EDUCATIONAL PROprepared for the
Legislative Interim Committee of the West Virginia Legislature by a survey
GRAMS OF THE WEST VIRGINIA PUBLIC SCHOOLS (1957),

staff under the direction of Dean E. K. Feaster, of the College of Education,
West Virginia University, related primarily to educational programs and problems other than finance, but necessarily touched upon matters of finance in
recommendations relating to teacher salaries, merit pay and improved school
facilities. For example, see recommendations, page xxv.
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the board of education in such county. The constitution now provides that such an increase may be effected for a period not to
exceed three years but shall "never exceed by more than fifty per
cent the maximum rate" provided in the 1932 tax limitation amendment. The second paragraph of the proposed amendment would
increase the debt limit from three per cent to five per cent in line
with the recommendation in the 1956 survey report on West Virginia
Public Schools. The Better Schools Amendment likewise enjoyed
bipartisan support in the legislature and will provide an opportunity
for the voters of West Virginia to determine whether they are willing to approve local option procedure whereby the voters of the
several counties, at elections conducted by their respective county
boards of education, may vote for or against increased property
taxes for local school purposes.

LAvwrrS AND PuBuc OPNION
West Virginia lawyers may not receive a single fee for advising
clients, friends and the public generally on the meanings, objects
and purposes of the four proposed amendments to the constitution,
but, as observed by Chief Justice Arthur T. Vanderbilt of the New
Jersey Supreme Court some few years ago in an address on "The
Five Functions of the Lawyer," "no individual class in our society
is better able to render real service in the molding of public opinion."1 8 The opinions and views of lawyers on the four amendments
may differ, but there is apparent unanimity on the position that
lawyers do have opportunities and responsibilities for molding public opinion. It is hoped that the foregoing discussion will be of
some value to the lawyers of West Virginia in their performance
of this function.

1840 A.B.A.J. 81, 82 (1954).
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